June 7, 1978,

State Land Bouid,
Btate Lani Depsrtmont,
Phoenix, Arizona.

Gentlemen and Madum:

At the lust meeting of the State Land Board, held om Hay 2'md,
your board direeoted the iAttorney Osnera! to remder an opinion as to
vhether or not the St«te Land Board could lowfully refund money ald
by two perzons, numely: Archie Campbel! :nd ¥, J. t, upon
Cortificotes of se, whieh Certific.tes of Purchase od to
sonvey to the said Cumpbel the 8§ of feetion 2, Towngh!p 8 South snd
Ronge 4 Bust le and Sslt River Buse ond Meridian and the said
Burnett the of s 1d Beetion £, Towmship B South :nd Runge 4 Fast,
The 8 are reqguesting th:et the mtmies paid by them on said

tes of Purchase be refunded for the resson that sald Seetin
£ 15 a purt of the Gile River Indian HReservation, 'nd did not st the
tine of the purported sale, or any subsecuent tine, belomg to the
8tate of Arisona.

Ihe purported ssle, sbove referced to, ujp e:rs to have been
nade and sald Certificates of Purchuse issued in the ye«r of 1930,

t appesrs from recori:z of the ted 8t.tes Land Gffice
that ‘0 %iuh‘w 3"‘:.-;- ir.tz:a.:‘aim '“é;d“ s 14 m::l,en
rea:on an apprupriation o v by nuse ogcupancy
Indians of the 0ila Rivey Reservution In the yesr of 1908, It
alaso up hudnrmﬂdﬁouuhﬂorgn thit by exeeu-
:“T .:' suid Seetion was withdrawm for use by the Indians om June
# "

Seoticn 24 of the Enabiing Aet, provides im part, =2 follows:

*That in addition to seetions sixteen snd thirtyesix
heretofure reserved for the Territory of Arirzona,
s otions two and thirty-two im every township in said
proposed state not otherwise uppropristed st tae date
of the pussage of this aet ure horeby granted to the
s4id Btute for the support of coumon sehools, W

It wppeurs that the Peder:! Govormment has tukem the positi a
that the exesutive withdrawul order of June 2, 1917, duted bueck to the
use end b, the Indiens by suid Seotion ©, which use and
cocupaney dates to the ye:r of 1908,

It is my opind.n that this position is tensble snd in the end
ear oniy be adjudisated om yuestions of faet to est:biirsh whether or
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not the Indisns setuslly beg n to use and oecupy & 14 feetion 7 1:_1 the
Yeur of 1808, u: to constitute wm opoFw ristdon within the mesning of
the &I'.\hlt;z‘ het.

aitinnte detorminst on =4 o hethor or not the titie to sald
snttrr?; ;-’:1V.Jﬁ€m in the State of arizons in the yerr 1910, by virtue
of the Enubliug Ascty ls ‘n opinton imm teris. in the present o se.
The fret remeins th.t title suld Seotion 2 was in dispute at the time
of aszld ssle, and th.t st that tiue and ever :=inee, the Stute has not
been in a position to puszs title, by patemt, to Jeetiom I to the afore-
mentiioned purchusers.

For the reasons set forth asbove 1L is my opinion that your
bosrd moy order snild Certific.ter of Purchase congelled on the groun s of
aistake, nd thot you ms Lz fdly refund the m ney pusid thereon to the
purchasers.

lglt:l.m 996 of the Revised Code of Arizon:, 1978, so fur ns
applionble to our present ease, providess:

Puge 2

Piay sxle mede mistake, or not in secordance with law,
or obtained dy frsud, sh:ll be vold and the certific:te
of purchuge lssued t.{v.@rcon ghu | be vold, :nd the holder
of sueh eertificste zhull surrender the :.me to the com-
m ssioner, +hu sh . li, «xeept in caue of fruud, cause the

prid thereon to be refunded tu the holder of such
coriificate.* » #@

Under the provivions of Seetim 4 of the Enubliing ict, the
roce-de of sueh suie bee.me vested in the rermonent schooel funds of
Staute. The records of the Stute L.nd Dep.rtaent dl close th:t

Cuupbell and Burnett puid the re uired 5% of the  urchase price within
the tiase preseribed by law. These smounts epporent.y dbecume vested in
the permsnent school fund of the Ut ts, o re ailred b the 8t te Con-
stitution 2nt the Enabl sete However, 1t 15 my pinfon thut theze
asount: may de logilly re iod by vour board to the purchasors, from
the peraunent zschool fund, for the roo on th . © title to s 1d Seetion

2 was in dispute at the t!.e of the pur; rted anle and the proeeds

did not setusl'y beccuwe co-mlng . e! with the perasnent school funds.

It fellews th ¢ the woniles paid by ssid arehucers, hecsme » trust fund,
held 1n trast, oither for (1) the permanent school fund in the event
title tothe n:.i? Soetion ¢ should be dec red to be veated in the St.te
of Arizunuj or (2) Por the purch: or a eveat thot it hoild be de
toreined that title o sqld land chou!d be vested in the Feder:. Govern-
meat. It being sppurent that title to s.i1d Bection” 15 sti!l in dige
pate, it thoraefore follows thi.t the purchuccrs cmn demand th.t thelr
money bo refunded ot this tiwe, Just « rightfully .. they e 14 dem-ond,
acon payment In full of the purchmse price, that potent be 1s ued to
them for sald Sectiom “. If they chose the lstter eourse 't ls my

cinlon the 8tate vould be uneble to {ssue petent t. the land in o
s a [ ¢ land in question,
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It «la0 sppesrs Lfrom the records f the Htote Lemd Dep:riment
thet the sold Cimpdbel! and B ornett ;auid, in full,xl fecs re. nired to
be pald Ly Seetiom 20°3 of the Revised Em- of Arizon., 1098, 1t is
my opini n thet these foos must be refunded cal of the gemersl fund and
pot out of the pormunent sehool fund, for Lhe res.om that the asmounts
pald b the parche:ers, 8 feas, rerve ¥ested in the gener:l fun! of the
8tate Land Department, «nd 4id not becote = cart of the perscnenat school
1“.

Therefors, for the ressons and suthorities aet forth sbove, it
1s the opinion of the Attornsy Gemersl thet the #t.te Lund Board esm
logaliy refund the money peld by the rurchasers on these Cart!flcates
of Purehese by the tewo methods cutlined shove,

Eespeotfully submitted,

JUBN L. SULUIVAN,
Attoraey Gener:l

'm co m.
Agsistant Attorney Cemerasl,



